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Wrongful Death Legislation Required throughout Canada
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New Federal Legislation Should be Amended to Adopt
the Made-in-BC Definition for a Proposed Wrongful Death Act

(Vancouver) — If justice is the goal, federal Bill C-35 is a step forward but
leaves an enormous gap. Introduced in Parliament on June 2, the Justice for
Victims of Terrorism Act will become a hollow remedy unless amendments are
made that provide damages for loss of life, as laid out in British Columbia by
the proponents of a Wrongful Death Act.

“Bill C-35 highlights the outdated state of civil remedies for wrongful deaths,”
said Robert Holmes, president of the Trial Lawyers Association of BC (TLABC).
“Governments must bring in effective law reform. The federal bill should be
amended, and the provinces and territories should enact Wrongful Death Acts
that hold people who kill accountable for the damage they cause. We have long
been pushing for real reform to bring the law into the 21% century. The
dreadfully old common law concept that personal injury losses die with the
person is wrongheaded and unjust. Family members should be permitted to
seek justice for their losses, not just the direct financial impacts of a wrongful
death. The time for action is now.”

The federal bill would eliminate the immunity sovereign states and their
agencies have from civil claims for damages arising from terrorist acts they
sponsor or support. It provides for the right to claim for injuries for those who
survive terrorist incidents, but not for the estates and families of those who are
killed. Terrorists responsible for killing instead of just injuring their victims
should not be better off when claims are made against them. However,
existing federal and provincial laws allow just that. Bill C-35 must be amended
to correct this injustice. Otherwise, family members who suffer the profound
loss of a loved one through criminal and other wrongful acts, including
terrorism, do not have meaningful civil recourse.

Wrongdoers should be held accountable. At present, they often get off lightly
in civil cases where they have killed someone as opposed to having their victim
left seriously injured but still alive. The Justice for Victims of Terrorism Act is
supposed to enable the federal cabinet to name sponsors of terrorism and
expose them to lawsuits in Canadian courts. The aim is to provide recourse for
those injured by acts of terrorism. But, while victims who survive terrorist acts
may sue for their injuries, for those who die, their estates and their families,
there is not any remedy.



TLABC calls for the BC Government to bring in a Wrongful Death Act and for
the federal government to reflect the same principle in Bill C-35. The proposal
is simple and clear:

A. The court, notwithstanding any other damages that may be awarded, may
award damages generally to the decedent’s estate and /or survivors for:

solace and bereavement

personal anguish

emotional stress

loss of companionship, comfort, love and affection

loss of advice, counsel, guidance, protection and care

. the decedent’s mental anguish, pain and suffering from the date of
injury to death
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B. The court may also award punitive damages to the decedent’s estate for
wilful, wanton or reckless conduct shown by a preponderance of evidence.

TLABC’s call for a Wrongful Death Act is part of an ongoing campaign led by
TLABC, the BC Coalition of People with Disabilities, the Coalition Against
No-Fault and the Wrongful Death Law Reform Group. The latter was formed by
representatives of families who have suffered the loss of loved ones through
wrongful acts. It was organized in 2005 by Burnaby-based lawyer Don Renaud,
a governor and past-president of TLABC.

“Far too many personal tragedies have been made worse by BC’s lack of
proper legislation,” Mr. Renaud explained. “The current state of the law is
particularly hard on those suffering losses. It sends a message that some
people — particularly children, the elderly, the poor and the disabled - are
worthless in the eyes of the law. It is simply wrong for the law’s message to
wrongdoers be that it is cheaper for them to kill than to injure.” Mr. Renaud
concluded: “In addition to the families involved in the BC wrongful death law
reform campaign, proper and effective legislation would have been helpful —
for example — to the loved ones of Robert Dziekanski, who died after being hit
repeatedly with a Taser by RCMP officers at the Vancouver International
Airport in October 2007, and perhaps for the family of Orion Hutchinson, who
died a year later in Delta, after he was struck and killed while riding his
motorcycle in a case of alleged impaired driving.”

More than 100 groups in BC have signed on to support the Wrongful Death Act
reform campaign. The groups started a dialogue with the BC Ministry of
Attorney General three years ago. In September 2007, the Ministry concluded
a consultation process on the topic of reforming BC’s Family Compensation Act,
but a draft bill has not been made public and no timetable for action has been
set out. The stories of four families impacted by tragic losses are part of “In
their name — the call for a wrongful death act in BC,” an anthology produced
two years ago by the BC Coalition of People with Disabilities, with funding from
a grant through the Law Foundation of British Columbia. It can be accessed at
www.bccpd.bc.ca and www.canf.bc.ca.
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